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CRIMINAL LAW AMENDMENT (HOME BURGLARY AND OTHER OFFENCES) BILL 2014 

Committee 

The Chair of Committees (Hon Adele Farina) in the chair; Hon Michael Mischin (Attorney General) in charge of 
the bill. 

Clause 1: Short title — 

Hon ROBIN CHAPPLE: Unfortunately, I have come to deal with another piece of legislation and my notes for 
the Criminal Law Amendment (Home Burglary and Other Offences) Bill 2014 are in my office. 

The CHAIR: We are on clause 1, so are there any issues with clause 1 that you or any other member would like 
to raise? 

Hon ROBIN CHAPPLE: Obviously, I have a series of amendments to this bill, but as to clause 1, the basic 
premise we have argued for is that we find the aspects of mandatory sentencing that we are dealing with very 
abhorrent. We do not believe that the elements that deal with 16 to 18-year-olds should be in this legislation, and 
that is the issue that gives us the greatest concern. I will later talk to the amendments that deal with that. 
I suppose the basic premise that we come from in relation to our concerns is that the rights of children as 
described in the Convention on the Rights of the Child will be breached by this legislation, and, therefore, as we 
progress through the Committee of the Whole House, my amendments will seek to remove each of the clauses 
that deal with 16 to 18-year-olds. I will talk at some length to each of those individual clauses. 

The other aspect that really concerns us is that the premise of instructing a court to impose mandatory sentencing 
basically takes away those elements we hold dear in the separation of powers, whereby the judiciary—a court, 
a judge, a jury—evaluates each case on its merits. One of the things we have touched on is that we cannot see 
anything within the legislation that caters for ameliorating circumstances, such as a person having foetal alcohol 
spectrum disorder. We cannot see anything that would give the court—the judge, the jury—the ability to assess 
an individual against these provisions. Basically, the bill expands the mandatory sentencing regime that we have 
slowly but surely progressed into the judicial system of this state. 

Point of Order 

Hon MICHAEL MISCHIN: We are dealing with questions on clause 1. We have had the second reading 
debate on the policy of the bill. The idea is that we are asking questions about the content of the bill, rather than 
an exposition as to what is disagreed with in respect of it. I can understand some lead-in, but this does seem to be 
a speech. 

The CHAIR: The Attorney General is correct in that the debate on clause 1 of the bill is not an opportunity to redo 
a second reading contribution. But, as I understood, Hon Robin Chapple was referring to a number of clauses in the 
bill that impact on minors and that he is proposing to move amendments on, and he is using the opportunity of 
speaking on clause 1 to sort of bring all those together. He does have some capacity to do that, but I will just remind 
Hon Robin Chapple to limit the debate and to be clear in his express words as to what he is doing. 

Committee Resumed 

Hon ROBIN CHAPPLE: I was trying to espouse the reasoning behind the amendments we are going make, and 
they are amendments we hold dear. I have indicated, given we have already divided on the second reading of the 
bill, that we are fundamentally opposed to two particular elements that will be dealt with clause by clause. They 
are, first, as I have just indicated, the rights of the child; and, second, the notion of mandatory sentencing. The 
third point is that we take away from the judicial system—to which we hold dear in the Australian and the 
Westminster system—the ability of a judge or a jury to make judgements on mitigating circumstances. I suppose 
the issue then comes back to why we have the bill as it is presented and why we are making the amendments. 
One would have thought that if there was a problem with the sentencing provisions, we ought to go back to the 
courts to say, “We will give you the ability for a maximum sentence in these cases, but we will allow you to 
have judicial oversight.” 

Point of Order 

Hon NICK GOIRAN: As enthusiastic as I am to hear from the honourable member, I note that the clock was 
not running and perhaps he should be limited to a 10-minute contribution. 

The CHAIR: The honourable member is correct. The clock stopped running for about three minutes. Therefore, 
perhaps Hon Robin Chapple would like to seek the call again and I would be more than happy to acknowledge him. 

Committee Resumed 
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Hon ROBIN CHAPPLE: We will be moving amendments to most of the clauses that provide for juvenile 
offenders. I will talk at some length to each of the amendments I will move. I note that some of them are similar; 
others are quite different. The issue is that it really comes down to the fundamentals of the United Nations 
Convention on the Rights of the Child, and that is why the Greens are moving these amendments. We do not feel 
that it is right for this state or this nation, or anyone else, to thumb their nose at the United Nations or 
article 37 of the convention. In that regard, that is our intention: to move the amendments that are before us. 
In going through the amendments, I thought another amendment was to be put by another member. We will deal 
with the bill clause by clause and I am more than happy to move into that area. 
Clause put and passed. 
Clauses 2 and 3 put and passed. 
Clause 4: Section 1 amended — 
Hon ROBIN CHAPPLE: I wish to move that at page 3, to delete lines 22 to 25, which state — 

The term juvenile offender means, with respect to a person convicted of an offence, a person who had 
reached 16 but not 18 years of age when the offence was committed; 

Amnesty International states that the bill — 

… expands the mandatory sentencing regime in Western Australia, including for 16–17-year-olds. This 
will adversely affect Aboriginal young people who are already massively over-represented in the justice 
system. In 2013–2014 Indigenous young people made up 78.3 per cent of all young people in detention in 
Western Australia, and were 53 times more likely to be in detention than non-Indigenous young people. 

We have already said that in a large percentage of cases, young Indigenous people are suffering from 
foetal alcohol spectrum disorder–related issues. I would like to know from the minister, in moving this 
amendment, what protection there is for juveniles who suffer from, say, FASD, or any other mental illness, that 
will enable the court at the time of passing sentence to have some oversight or evaluation of the condition of that 
juvenile, that child, who is going to be the subject of this clause? 

Hon MICHAEL MISCHIN: Has the honourable member moved that amendment or is he just commenting on 
this clause? 

The CHAIR: At this point in time he has commented on the clause. 
Hon Robin Chapple: I have commented on the removal of those words. 

The CHAIR: He has not formally moved the amendment, but he is allowed to speak to it. 

Hon MICHAEL MISCHIN: The expansion, as it is said, of the mandatory sentencing regime is not quite right. 
There is currently a provision under section 401(4) of the Criminal Code that already prescribes what can and 
must be done in respect of young offenders within the meaning of the Young Offenders Act 1994, which 
includes detention for at least a period of 12 months, or imprisonment for a term of at least 12 months in the case 
of those who are repeat offenders within the meaning of the code. This definition will for a start simply define 
young offenders into two categories. There are those who will be young offenders in a more general sense and 
there will be those young offenders who will be considered juvenile offenders within the meaning of the 
amendment, and it is limited to those who have reached 16 years of age and not reached 18 years of age. So, for 
a start, we are looking at a level of maturity among young offenders at the higher level. It must be recognised—
I hope that the honourable member recognises it—that there are quite a number of them who pose a significant 
danger to other members of the community. 

The definition is taken up by a variety of provisions throughout the amendment bill—they are clauses 5 to 
18 and clause 20. It is necessary to underpin those, so I foreshadow that the motion to amend the bill by deleting 
the definition, which is what is being proposed to be done in due course, will be opposed by the government. 

Secondly, insofar as the protection of particular categories of children is concerned, the court is still able to 
assess those juvenile offenders. 

The CHAIR: I apologise for interrupting the Attorney General. Hon Robin Chapple is having difficulty hearing. 
The earpiece that he usually uses is not working well, so if the Attorney General would speak up, that would 
help him to hear what you are saying. 

Hon MICHAEL MISCHIN: I do apologise; I was not aware of that. I would hate Hon Robin Chapple to miss 
out on the learning that I can impart to him! I would like to make his parliamentary career a rewarding one. 

So far as the protection of children suffering from particular conditions is concerned, Hon Robin Chapple has 
mentioned foetal alcohol spectrum disorder. It is a significant problem, but of course not all juvenile offenders 
suffer from that condition; nor do all juvenile offenders necessarily suffer from any particular condition that may 

 [2] 



Extract from Hansard 
[COUNCIL — Tuesday, 15 September 2015] 

 p6196b-6202a 
Hon Robin Chapple; Hon Michael Mischin; Hon Sue Ellery 

affect their behaviour. Courts are still able to assess the particular offender before them at the time. These 
offenders will be the subject of a minimum term of detention or imprisonment. The court will still need to assess 
an appropriate term of detention or imprisonment if it is above that minimum and, in any event, would be able to 
assess, as would the corrective services authorities, the particular needs of those offenders to enable programs to 
be crafted while they are in detention to deter them, to rehabilitate them and to prevent them from falling foul of 
the criminal law in future. 
The objectives of imprisonment are several. One of them is of course to remove a particular danger from the 
community. In cases of home burglary there is always the risk that the occupier of the premises will be 
encountered, assaulted and harmed, and the primary objective of the government in this case is to protect people 
from incursions. However, imprisonment or detention also allows for the authorities, with a captive audience, as 
it were, to craft programs for their future rehabilitation, and that can still be accommodated. If a child has FASD 
and is committing burglaries and cannot be assisted in any other way, it may be that they need to be confined in 
order that programs can take effect. The opportunity is available for appropriate treatment nonetheless. 
Hon ROBIN CHAPPLE: In relation to the Attorney General’s comments—I was able to listen quite well to the 
latter part of that, so I thank him for speaking up—if a juvenile fronts the court and is considered to be mentally 
incapable for whatever reason, does that mean diversionary programs before incarceration or diversionary 
programs during or after incarceration? 
Hon MICHAEL MISCHIN: There are two categories that the member is looking at broadly. He mentioned 
those who are mentally incapable, which I think was the word used. 
Hon Robin Chapple: Impaired or incapable. 
Hon MICHAEL MISCHIN: They would still fall within the scope of the Criminal Law (Mentally Impaired 
Accused) Act, which deals with those persons, whether they be juveniles or otherwise, who, by reason of mental 
impairment, are mentally unfit to stand trial in the first place. There is a variety of touchstones for a court to 
determine whether they are capable of pleading and standing trial. Then there is the issue of their criminal 
responsibility on the basis of their mental condition, and that is governed, and has always been governed and will 
continue to be governed, by the provisions of section 27 of the Criminal Code. That is leaving aside those who 
are not criminally responsible because they are under a certain age. Those are still there and will be unaffected. 
So far as those who do not fall within those particular categories are concerned, there are always programs in 
place at various levels of offending in order to divert juveniles from the criminal justice system. Those will 
continue. We are looking at a particular type of offending that is regarded as so serious as to require more robust 
action on the part of the authorities by taking these people, if they are repeat offenders, out of circulation for 
a while. Burglary has become sufficiently prevalent over the last several decades as to be regarded as almost 
a minor offence, such as trespassing. It is not. Parliament passed laws in 1996 that provided that burglary of 
a habitation was punishable by 18 years’ imprisonment. That is how seriously this place regarded burglary of 
a habitation. Whether the offender is a juvenile or an adult does not escape the fact that it is one of the most 
serious offences on the criminal calendar, albeit it has not been dealt with in that way.  So a policy decision has 
been made that not only will juveniles be dealt with effectively if they are repeat offenders, and they have been for 
quite some time in the way the Criminal Code has been crafted up until now, but also in the case of serious 
offending that does harm to householders or occupants of the home during the course of a burglary, certain 
minimum punishments will be prescribed. Those work two ways: they punish and deter generally and specifically 
and they also allow for the opportunity to address the behavioural issues that have encouraged the offender to 
engage in that sort of conduct, and that is the purpose behind this particular provision. 
In terms of juveniles, there is not much change in the system other than the counting rule and, in the case of 
serious harm that is done to an occupant during the course of a home invasion, prescribing a minimum detention 
or punishment that is thought an appropriate minimum for anything that does harm in the course of a burglary 
and that the community would expect would take place in the case of a juvenile offender. 
Hon ROBIN CHAPPLE: From the Attorney General’s statements, two further questions arise. He said that this 
would act as a deterrent. Does the Attorney General have any evidence that mandatory sentencing or sentencing 
of juveniles has any deterrent effect? The second part I want to touch on deals with the issue of mental 
impairment or mental health. Is FASD considered to have affected the brain to the point at which the person has 
a mental health issue? 
Hon MICHAEL MISCHIN: In dealing with the question of whether foetal alcohol spectrum disorder is 
considered a mental impairment of such a character as to relieve a person of criminal responsibility, I turn to 
firstly the provisions of section 27(1) of the Criminal Code, which state — 

A person is not criminally responsible for an act or omission on account of unsoundness of mind if at 
the time of doing the act or making the omission he is in such a state of mental impairment as to deprive 
him of capacity to understand what he is doing, or of capacity to control his actions, or of capacity to 
know that he ought not to do the act or make the omission. 
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Mental impairment is defined in section 1 of the Criminal Code — 

The term mental impairment means intellectual disability, mental illness, brain damage or senility; 

It must be understood—there is nothing remarkable about this—that the fact that one may have a mental 
impairment does not necessarily mean that one is not criminally responsible for one’s actions. It must be 
a deprivation of the particular capacity referred to in section 27(1) of the Criminal Code, and that has always 
been the case. People who are mentally impaired may be quite capable of living their lives with that impairment. 
Indeed, part of the philosophy that I have understood to be repeatedly reinforced in this place is that they ought 
not to be, by reason of a mental impairment alone, considered somehow incapable of being citizens of this 
society and of living independent lives, and with that goes the obligation to obey the law. If one of those 
capacities is denied to the offender at the time of the offence by reason of that mental impairment, then yes, they 
are relieved of that responsibility and, under the Criminal Law (Mentally Impaired Accused) Act 1996, they are 
dealt with accordingly for their own benefit and that of the community. 

As regards the deterrence aspect, it is often said that sentences of particular types do not deter, which is a pretty 
blanket statement, and I would challenge anyone to support it. The fact is that the criminal law prescribes certain 
standards of behaviour and consequences to those behaviours. It is always the case—I would have thought it was 
based on commonsense and life experience—that certain penalties will not deter certain people under certain 
circumstances. However, by and large, people do not go out committing offences contrary to the Criminal Code. 
They do not go burgling their neighbours’ homes in order to pinch their TVs. Part of the reason for that is that 
they know that there is a consequence to it. In that sense, knowing what the consequence is and being able to 
weigh that up proves to be a deterrent.  

Also, when people can see what happens to other people who cross the line, that too may deter people from 
engaging in that behaviour. It is one of the fundamentals of our system that people are presumed to be of sound 
mind, and to be, to a significant degree, rational in their decision-making, otherwise there is no point to having a 
criminal law at all. Can I provide figures showing how many people have been deterred? No I cannot, nor do I 
think that anyone can, nor do I think it can be said with certainty, and certainly not in the way that has been put 
about, that penalties do not deter. 

In any event, penalties and, indeed, mandatory minimum penalties of imprisonment, are not calculated only to 
deter. They are also calculated to take offenders out of operation for a period and to put them under the control 
of the authorities, who can address the issues that have resulted in that behaviour in the first place. A variety of 
factors, rather than simply deterrence, inform this policy decision. 

Hon ROBIN CHAPPLE: I am sure the Attorney General has, in his past experience, had some dealing with 
Aboriginal youth. Is the Attorney General aware that, in some cases, imprisonment is now seen as part of the rite 
of passage to manhood for Indigenous youth, and that has also led, to a large degree, to producing, at the end of 
imprisonment, better criminals? 

The CHAIR: Can I just remind members that we are dealing with clause 4, which relates to definitions, and the 
definitions are of “adult offender”, “aggravated home burglary”, “home burglary” and “juvenile offender”? 
I have been tolerant in allowing some discussion on issues of mental health or mental capacity, but they do not, 
as I see it, relate at all to the clause currently before us, because no issues of mental health or mental capacity are 
raised in those definitions. I remind members that we are dealing with clause 4, and debate is strictly on the 
definitions contained in that clause. 

Hon ROBIN CHAPPLE: The point is that we are actually dealing with the term of a juvenile offender between 
the age of 16 and 18 years. I am trying to get the minister to respond about what that actually means to many of 
these young offenders who will end up being caught by this clause. 

The CHAIR: I am still not clear that you have asked a clear question in relation to that issue. Is there a problem 
with the definition, or do you want to move your amendment to delete the definition? 

Hon ROBIN CHAPPLE: I move — 
Page 3, lines 22 to 25 — To delete the lines. 

The lines to be deleted are — 

The term juvenile offender means, with respect to a person convicted of an offence, a person who had 
reached 16 but not 18 years of age when the offence was committed; 

Hon SUE ELLERY: I rise to indicate that the opposition will not support the amendment. To save the house 
some time, I indicate that we will support the amendment to this clause in my name on the supplementary notice 
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paper, but we will not support any of the other amendments standing in the name of Hon Robin Chapple. I will 
not stand every time such an amendment is moved. 

Hon MICHAEL MISCHIN: I am obliged to the Leader of the Opposition for indicating that; that will save 
some time down the track. I think I have already outlined the reasons the government will not support the 
proposed amendment. 

Amendment put and a division taken with the following result — 
Ayes (2) 

Hon Lynn MacLaren Hon Robin Chapple (Teller) 
Noes (30) 

Hon Martin Aldridge Hon Stephen Dawson Hon Alyssa Hayden Hon Simon O’Brien 
Hon Ken Baston Hon Kate Doust Hon Col Holt Hon Martin Pritchard 
Hon Liz Behjat Hon Sue Ellery Hon Peter Katsambanis Hon Samantha Rowe 
Hon Jacqui Boydell Hon Brian Ellis Hon Mark Lewis Hon Ken Travers 
Hon Paul Brown Hon Donna Faragher Hon Rick Mazza Hon Darren West 
Hon Jim Chown Hon Adele Farina Hon Robyn McSweeney Hon Phil Edman (Teller) 
Hon Alanna Clohesy Hon Nick Goiran Hon Michael Mischin  
Hon Peter Collier Hon Dave Grills Hon Helen Morton  

Amendment thus negatived. 

Clause put and passed. 

New clause 4A — 

Hon SUE ELLERY: I move — 

Page 3, after line 26 — To insert — 

4A. Section 27 amended 

 After section 27(2) insert — 

(3) A person suffering from a mental impairment as defined in section 8 of the 
Criminal Law (Mentally Impaired Accused) Act 1996 who is not relieved of 
criminal responsibility under subsection (1) or (2) for an offence under 
a provision listed in column 1 of the Table is nevertheless not subject to 
a minimum sentence requirement under the provisions listed in column 3 of 
the Table opposite that offence if, by reason of mental impairment, it would 
be manifestly unjust to apply the minimum sentence requirement to the 
person. 

Table 

Offence 
Provision 

Description of Offence Minimum sentence 
requirement provision 

s. 279 Murder s. 279(5A) and (6A) 

s. 280 Manslaughter s. 280(2) and (3) 

s. 281 Unlawful assault causing death s. 281(3) and (4) 

s. 283 Attempt to unlawfully kill s. 283(2) and (3) 

s. 294 Act intended to cause grievous 
bodily harm or prevent arrest 

s. 294(2) and (3) 

s. 297 Grievous bodily harm s. 297(5) and (6) 

s. 320 Child under 13, sexual offences 
against 

s. 320(7) and (8) 

s. 321 Child of or over 13 and under 16, 
sexual offences against 

s. 321(14) and (15) 
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Offence 
Provision 

Description of Offence Minimum sentence 
requirement provision 

s. 324 Aggravated indecent assault s. 324(3) and (4) 

s. 325 Sexual penetration without consent s. 325(2) and (3) 

s. 326 Aggravated sexual penetration 
without consent 

s. 326(2) and (3) 

s. 327 Sexual coercion s. 327(2) and (3) 

s. 328 Aggravated sexual coercion s. 328(2) and (3) 

s. 330 Incapable person, sexual offences 
against 

s.330(10) and (11) 

s. 401 Burglary s. 401(4) and (5) 

The bill before us will amend two pieces of legislation, the Criminal Code and the Sentencing Act. This 
amendment will amend chapter V of the Criminal Code, which deals with criminal responsibility. After the 
existing section 27, which deals with insanity, this amendment will insert the provisions outlined in the above 
amendment, which will have the following effect. Essentially, when applying the mandatory sentence to 
someone whom the court has established has a mental illness, the court will have the discretion to take that into 
account. The chamber will remember the exchange earlier between the Attorney General and Hon Robin 
Chapple. We are talking about someone who was deemed mentally fit enough to stand trial, who was convicted 
of the particular range of offences that are captured by the provisions, but whom the court knows, because it has 
been established, is suffering from a mental illness. It recognises that the risk of injustice has increased by 
rigidity, and I think that is well understood. The government has decided that the risk is balanced against 
community expectations of sentence lengths for violence in the context of home burglary, but the question still 
remains: does the community have the same expectation of sentence lengths when, to use the language of the 
Criminal Code, given their mental impairment, that particular mandated sentence would be manifestly unjust?  

We do not believe that is the case. This amendment will insert a provision that means that although the person 
was fit enough to stand trial and was convicted—and about whom the court knows has a mental illness because it 
has been established as so, and that illness had an impact on their behaviour, which lead to the offence—under 
the provisions in the table in this amendment, the court must take into account that mental impairment if it would 
be manifestly unjust to apply the minimum sentence to the person when it is known that the person has a mental 
impairment. It will give the court the discretion to take into account the mental impairment if it is demonstrated 
that it would manifestly be unjust not to do so when determining the application of sentencing provisions. It will 
not go as far as some suggested in the broader debate and result in people not being held to account for their 
offence. It will not let them off and it does not mean that they will not receive a jail sentence.  

What it does say is that if it is known that the offence occurred as a consequence of a mental impairment, that 
needs to be taken into account when considering how to apply the sentencing provisions if it is the view of the 
court that not to do so would be manifestly unjust because, for example, the mental illness has been 
demonstrated to be of an episodic nature and all those things that need to be taken into account. It will not water 
down the strong message that the government wants to send to offenders having listened to community 
expectations about lengthening sentences for violence that occurs in the context of a home burglary. However, it 
says that where it would be manifestly unjust not to do so, we ought give the court the discretion to take that 
mental illness into account. I urge the government to seriously considering supporting the amendment. 

Hon ROBIN CHAPPLE: We will quite clearly be supporting the amendment moved by Hon Sue Ellery. I also 
ask the Attorney General: should the amendment get up, how will it actually work given his stated direction that 
this is mandated? In supporting the amendment, I want to seek from the Attorney General, if I can, how that 
might work within the Attorney General’s already stated position of a mandate. 

Hon MICHAEL MISCHIN: I do not think it would work is the answer. I just say more generally that a couple 
of features are raised by the proposed amendment. Firstly, as has been already pointed out, section 27 of the 
Criminal Code deals with relief from criminal responsibility on the basis of mental impairment where any one of 
three capacities is denied an accused by reason of that mental impairment. That concept of mental impairment is 
already defined in the Criminal Code, and that definition in the Criminal Code is consistent with the one in the 
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Criminal Law (Mentally Impaired Accused) Act 1996. As a drafting point, the provision seems to refer to that 
act rather than to the definition in the Criminal Code for some reason; I am not sure why that is. Fortunately, the 
definitions are the same but it seems to be an odd means of going about an amendment to the Criminal Code. 
Secondly, there will be potentially an anomaly created. For example, a case of murder has a minimum sentence 
available to it—it is mandated—albeit a lesser one than that contemplated in this bill for the purposes of murder 
committed in the course of a home invasion. What is being removed is the minimum sentence requirement as 
contemplated by this bill, but it does not affect the minimum sentence requirement for murder more generally; 
and one has to query why, if the purpose of it is to cater to a particular mental disability and a sense of 
diminished responsibility for what is regarded as the most serious crime that one can commit against another 
person in our society. 

However, getting down to some of the more specific issues, one is the use of the term “manifestly unjust”. My 
advice is that there is no statute law in Australia that uses the term “manifestly unjust” and that that term has not 
been judicially considered. The phrase “manifestly unjust” is used from time to time more colloquially, at least if 
we can call legal-speak colloquial — 

Hon Sue Ellery: In a very narrow-world way. 

Hon MICHAEL MISCHIN: It is within our little happy world! 

The phrase more colloquially used to loosely describe sentences is “manifestly excessive” or “manifestly 
inadequate”, but whether the term “manifestly unjust” is meant to correlate with the use of those terms is not 
clear from what has been said or the definition proposed. It therefore raises the question of what that would mean 
in practice and could give rise to difficulties in its application. 

I should say for completeness that it is my understanding that New Zealand legislation uses the term “manifestly 
unjust” in sentencing for murders in circumstances such as so-called mercy killings, or in cases in which there is 
evidence of prolonged and severe abuse and a life sentence is not appropriate. However, those are very different 
circumstances to the sorts of offences that are being dealt with in this bill, and also the manner in which that term 
is being applied in the context of proposed section 27(3) of the Criminal Code. Lastly, it is unclear whether 
a court in determining whether it would be manifestly unjust is to have regard to the offender’s mental 
impairment at the time of the offence or at the time of sentencing, or both. Conceivably, the condition of an 
offender whose mental impairment was either not serious or was being effectively managed at the time the 
offence was committed may have worsened by the time they are sentenced, yet the court would be obliged to 
consider whether it would be manifestly unjust at the time of sentencing or some other time. The time frame in 
which a court would be required to consider this issue is therefore not clear. In the circumstances, the 
government will not be supporting the proposed amendment, although it appreciates the sentiment behind it. 

Hon SUE ELLERY: I appreciate the comments the Attorney General made about the drafting. The advice given 
to me is that this proposed amendment was drafted by the person who is available to the opposition for 
parliamentary drafting. If we put the drafting issues to one side, notwithstanding that they have serious 
consequences from the government’s point of view, I wonder whether we can get a response—it was perhaps in 
that last sentence about the sentiment intended—that recognises that we are not talking about abrogating the 
convicted person’s legal responsibility for the crime for which they have been convicted. However, we are trying 
to recognise that mental illness can reduce the moral culpability of an offender, and I am interested to hear 
whether the government shares that mood to find a form of words that correctly reflects that recognition. 
I suspect I know what the answer to that is, but that is the question of substance. If there is an interest in having 
a clause that states that we take nothing away from the legal responsibility that a person convicted of committing 
a violent offence in the context of a burglary must accept, and that it is appropriate they get a jail sentence, is it 
not also appropriate that the court take into account their mental illness? If there were a mood to do that, I am 
sure between us we could find the words to achieve that end. I therefore ask the Attorney—putting the issues of 
drafting and technicalities to one side, although not to diminish them; of course they are important and if we 
want legislation to stand the tests, then those technical things need to be worked out—whether there is a mood to 
amend the provisions to take account of the fact that it is right to give the court some discretion when 
considering the mental illness of the convicted person. 

Progress reported and leave granted to sit again at a later stage of the sitting, on motion by 
Hon Peter Collier (Leader of the House). 
[Continued on page 6213.]  
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